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June 22, 2020

Michael Ginns, Regional Program Manager
Office of Child Support Enforcement 

Administration for Children and Families

U.S. Department of Health and Human Services 

JFK Federal Building, Room 2025

Boston, MA 02203

RE:  NH Request for Requirements Flexibility during COVID-19 Pandemic 

Dear Mr. Ginns, 

Pursuant to the Office of Child Support Enforcement’s (OCSE) DCL-20-04 “Flexibilities for State and Tribal Child Support Agencies during COVID-19 Pandemic” issued May 28, 2020, New Hampshire Department of Health and Human Services hereby submits this summary request for modifications to and temporary relief from certain federal requirements, for OCSE approval.  Please note that the relief requested would be effective during the State of New Hampshire’s Emergency Declaration beginning March 13, 2020 until it has ended.
BACKGROUND SUMMARY AND JUSTIFICATION
On March 13, 2020 the State of New Hampshire through Governor’s Executive Order 2020-04, declared a State of Emergency due to Novel Coronavirus (COVID-19).  This Executive Order 2020-04 has been extended by the Governor four times, the last being by Executive Order 2020-10 dated June 5, 2020 with a renewed extension of 21 days.  Of importance to this request is the Governor’s Emergency Orders #17, #49 and #52, requiring NH residents to stay at home, with certain exceptions.  Also of importance is the Governor’s Emergency Order #37, prohibiting Executive Branch agencies from filling vacancies during the Emergency Declaration.  Although we are fortunate that the Governor approved our request to consider Child Support Officers, Case Technicians and their Supervisors to qualify as “direct care” and eligible for recruitment at this time, no other positions qualify.  The Governor’s Executive and Emergency Orders related to COVID-19 can be found at https://www.governor.nh.gov/news-and-media/emergency-orders-2020.   
The New Hampshire Child Support Program is a judicial program, establishing, enforcing and modifying legal orders of support through the NH Judicial Branch, Circuit Court, Family Division.  Due to the COVID-19 pandemic, the NH Supreme Court, conditioned on the Governor’s Emergency Declaration, suspended all in-person proceedings effective March 16, 2020.  Circuit Courts were ordered closed to the general public to mitigate risks associated with COVID-19. All in-person proceedings were suspended with noted exceptions.  The Court did not add Child Support actions for establishment and modifications to the list of exceptions until April 7, 2020.  Most of the 31 Family Division Courts across the State began rescheduling all pending and scheduling newly filed Child Support cases for telephonic proceedings, although some courts are taking longer than others to begin.  Some courts have not conducted establishment and modification proceedings since January and February, resulting in a greater risk of not complying with federal timeframes.  All civil contempt proceedings for Child Support enforcement have remained suspended since March 16, 2020 and are not being scheduled.  The NH Supreme Court’s orders have been extended four times, now through July 6, 2020 or the last day of the Declaration of the State of Emergency.  Details regarding the Court’s orders can be found at https://www.courts.state.nh.us/aoc/corona-covid-19.html#orders.
The Court’s COVID-19 restrictions have placed New Hampshire at risk of non-compliance with several timeframes and program requirements regarding the establishment of paternity, and the establishment, enforcement and modification of legal orders for support.  First, legal service of process during the pandemic cannot necessarily be verified as both sheriff service and postal service returns are not always including signatures of the intended recipient of service.  As described above, legal proceedings have been delayed for paternity, support order establishment and support order modifications, outside of the control of the Child Support Program.  As well as all civil contempt proceedings for Child Support enforcement have been suspended by the Court since March 16, 2020, as the Court has not determined civil contempt to be an emergent exception.  
One of the earliest actions New Hampshire was compelled to take in response to COVID-19 was to suspend genetic testing, resulting in significant delays to establish paternity and support orders for in-state and intergovernmental cases.  New Hampshire took swift action to suspend testing to prevent risk of exposure to the virus to customers and staff.  Half of the Department’s testing sites are located in its District Offices around the State.  On March 18, 2020, the Department closed its District Offices to the public.  Outside genetic testing sites also became restricted or closed for this service.  New Hampshire continues to work with its testing vendor to resume this activity and is currently redesigning a process with safety protocols to mitigate risk. 
New Hampshire has also been compelled to take a soft approach to many administrative enforcement remedies against non-compliant Obligors due to COVID-19 impacts.  Our engagement with customers during the pandemic shows numerous Obligors who are experiencing new and unexpected barriers to their ability to pay due to loss of childcare, loss of employment, illness, mandatory or self-quarantining, and who do not qualify for public assistance benefits.  The requests for extended timeframes of enforcement actions are based on the 30 day and 60 day timeframes that would have been due on or about March 13, 2020, thus starting 30 and 60 days prior to the beginning of NH’s Declaration of Emergency.
Lastly, COVID-19 has affected New Hampshire’s ability to meet federal requirements regarding cooperation from recipients of IV-A and IV-E assistance.  New Hampshire has suspended notification to its IV-A and IV-E programs regarding non-cooperation with Child Support requirements during the pandemic, as it is not able to confirm the reason for individuals’ non-cooperation.  Non-cooperation may be legitimate reasons related to COVID-19, e.g. inability to cooperate due to loss of childcare, loss of employment, illness, mandatory or self-quarantining, etc.  The necessary suspension of non-cooperation notifications has resulted in significant delays to establish paternity and support orders. 
Therefore, New Hampshire hereby respectfully requests the relief described below to each of the following requirements.  

TIMEFRAME REQUIREMENTS
Citation: 45 CFR 303.6(c)(2) 

Requirements: Taking any appropriate enforcement action (except income withholding and Federal income tax refund offset) unless service of process is necessary, within no more than 30 calendar days of identifying a delinquency or other support-related non-compliance with the order or the location of the noncustodial parent, whichever occurs later. If service of process is necessary prior to taking an enforcement action, service must be completed (or unsuccessful attempts to serve process must be documented in accordance with the State's guidelines defining diligent efforts under §303.3(c)), and enforcement action taken if process is served, within no later than 60 calendar days of identifying a delinquency or other support-related non-compliance with the order, or the location of the noncustodial parent, whichever occurs later.
Request:  Modify the required timeframe of 30 and 60 calendar days to 150 and 180 days respectively.
***
Citation:  45 CFR 303.4(d) 

Requirements:  Within 90 calendar days of locating the alleged father or noncustodial parent, regardless of whether paternity has been established, establish an order for support or complete service of process necessary to commence proceedings to establish a support order and, if necessary, paternity (or document unsuccessful attempts to serve process, in accordance with the State's guidelines defining diligent efforts under §303.3(c))
Request:  Modify the required 90 day timeframe to 270 days.
***

Citations:  45 CFR 303.4, 303.5, 303.6

Requirements:  Instate cases without Long Arm (obligor resides in NH) and Interstate cases to establish in another state (obligor resides out of state): (1) The State must have in effect and use, in interstate and intrastate cases, expedited processes as specified under this section to establish paternity and to establish, modify, and enforce support orders. (2) Under expedited processes: (i) In IV-D cases needing support order establishment, regardless of whether paternity has been established, action to establish support orders must be completed from the date of service of process to the time of disposition within the following timeframes: (A) 75 percent in 6 months; and (B) 90 percent in 12 months.
Request:  Modify the required timeframe of (A) 75 percent in 6 months; and (B) 90 percent in 12 months, as stated in the regulation to (A) 75 percent in 12 months; and (B) 90 percent in 24 months.
***

Citations:  45 CFR 303.8(e); 466(a)(10)(c) of the Social Security Act

Requirements:  Within 180 calendar days of receiving a request for a review or locating the non-requesting parent, whichever occurs later, a State must: conduct a review of the order and adjust the order or determine that the order should not be adjusted, in accordance with this section.

Request:  Modify the required timeframe of completing the Review and Adjustment process within 180 calendar days to 360 days.
***

STATE PLAN REQUIREMENTS
Citations: §454(4) of the Social Security Act; 45 CFR 302.31(a)(3), 303.4, 303.5, 303.6 and 303.8
Requirements: State Plan section 2.1: 1. State Obligation to Provide Child Support Enforcement Services; the State provides services relating to establishment of paternity, and the establishment, modification, or enforcement of child support obligations, as appropriate, in accordance with §454(4)(A) of the Act and 45 CFR 303.4, 303.5, 303.6 and 303.8.   2. The State enforces any support obligation with respect to a child to whom the State provides services under the plan, or the custodial parent of such a child, in accordance with §454(4)(B) of the Act.
Request: Temporarily hold the state harmless from non-compliance with federal requirements described in State Plan section 2.1 until the first business day following the end of the State’s Emergency Declaration ordered by the Governor. 
***
Citations:  §452(a)(11), 454(9), and 459A of the Social Security Act; 45 CFR 302.36, 302.33(d)(5), 302.33(d)(6), and 303.7  
Requirements:  2.6 Provision of Services in Intergovernmental IV-D Cases; Cooperates with any other State IV-D program, Tribal IV-D program operating under 45 CFR 309.65(a), or country as defined in 45 CFR 301.1, in establishing paternity, locating a noncustodial parent residing in the State against whom action is being taken by another State, Tribal IV-D program, or country, securing compliance with an order for support, and carrying out other functions in accordance with §§454(9) and 459A of the Act or 45 CFR Parts 302.36 and 303.7, and standards prescribed by the Secretary.
Request:  As it relates to NH as the responding state, temporarily hold the state harmless from non-compliance with federal requirements described in State Plan section 2.6, until the first business day following the end of the State’s Emergency Declaration ordered by the Governor.
***

Citation:  454(29) of the Social Security Act
Requirements:  3.16: Cooperation by Applicants for and recipients of Assistance. as to whether an applicant or recipient for IV-A, IV-E, title XIX, or the food stamp program, as defined under section 3(h) of the Food Stamp Act of 1977 (7 U.S.C. 2012(h)) is cooperating in good faith with the State in establishing paternity, or in establishing, modifying or enforcing a support order in accordance with §454(29).
Request:  Temporarily hold the state harmless from non-compliance with federal requirements described in State Plan section 3.16 until the first business day following the end of the State’s Emergency Declaration ordered by the Governor. 

***

PROGRAM REQUIREMENTS 

Citation: §466(a)(2) of the Social Security Act

Requirements: (a)(2) Expedited administrative and judicial procedures (including the procedures specified in subsection (c)) for establishing paternity and for establishing, modifying, and enforcing support obligations. The Secretary may waive the provisions of this paragraph with respect to one or more political subdivisions within the State on the basis of the effectiveness and timeliness of support order issuance and enforcement or paternity establishment within the political subdivision (in accordance with the general rule for exemptions under subsection (d)).

Request: Temporarily hold the state harmless from non-compliance with federal requirements described in Section 466(a)(2) of the Social Security Act until the first business day following the end of the State’s Emergency Declaration ordered by the Governor.
***
Citation: §466(a)(4) of the Social Security Act

Requirements: Liens - Procedures under which (A) liens arise by operation of law against real and personal property for amounts of overdue support owed by a noncustodial parent who resides or owns property in the State.

Request: Temporarily hold the state harmless from non-compliance with federal requirements described in Section 466(a)(4) of the Social Security Act until the first business day following the end of the State’s Emergency Declaration ordered by the Governor.
***

Citations: §466(a)(5)(A) and (B) of the Social Security Act 
Requirements:  (5) Procedures concerning paternity establishment.—

(A) Establishment process available from birth until age 18.  (i) Procedures which permit the establishment of the paternity of a child at any time before the child attains 18 years of age.  (ii) As of August 16, 1984, clause (i) shall also apply to a child for whom paternity has not yet been established or for whom a paternity action was brought but dismissed because a statute of limitations of less than 18 years was then in effect in the State.

(B) Procedures concerning genetic testing. (i)  Genetic testing required in certain contested cases.—Procedures under which the State is required, in a contested paternity case (unless otherwise barred by State law) to require the child and all other parties (other than individuals found under section 454(29) to have good cause and other exceptions for refusing to cooperate) to submit to genetic tests upon the request of any such party, if the request is supported by a sworn statement by the party—(I) alleging paternity, and setting forth facts establishing a reasonable possibility of the requisite sexual contact between the parties; or (II) denying paternity, and setting forth facts establishing a reasonable possibility of the nonexistence of sexual contact between the parties. (ii)  Other requirements.—Procedures which require the State agency, in any case in which the agency orders genetic testing—(I) to pay costs of such tests, subject to recoupment (if the State so elects) from the alleged father if paternity is established; and (II) to obtain additional testing in any case if an original test result is contested, upon request and advance payment by the contestant.

Request: Temporarily hold the state harmless from non-compliance with federal requirements described in section 466(a)(5)(A) and (B) of the Social Security Act until the first business day following the end of the State’s Emergency Declaration ordered by the Governor. 

***
Citation: §466(a)(5)(H) of the Social Security Act 
Requirements:  (H) Default orders.—Procedures requiring a default order to be entered in a paternity case upon a showing of service of process on the defendant and any additional showing required by State law.

Request: Temporarily hold the state harmless from non-compliance with federal requirements described in section 466(a)(5)(H) of the Social Security Act until the first business day following the end of the State’s Emergency Declaration ordered by the Governor. 

***
Citation: §466(a)(5)(J) of the Social Security Act

Requirements:  (J) Temporary support order based on probable paternity in contested cases.—Procedures which require that a temporary order be issued, upon motion by a party, requiring the provision of child support pending an administrative or judicial determination of parentage, if there is clear and convincing evidence of paternity (on the basis of genetic tests or other evidence).
Request: Temporarily hold the state harmless from non-compliance with federal requirements described in section 466(a)(5)(J) of the Social Security Act until the first business day following the end of the State’s Emergency Declaration ordered by the Governor. 

***
Citation: §466(a)(7) of the Social Security Act

Requirements: Reporting Arrears to the Credit Bureau (A) In general.—Procedures (subject to safeguards pursuant to subparagraph (B)) requiring the State to report periodically to consumer reporting agencies (as defined in section 603(f) of the Fair Credit Reporting Act (15 U.S.C. 1681a(f)[265] )) the name of any noncustodial parent who is delinquent in the payment of support, and the amount of overdue support owed by such parent.

Request: Temporarily hold the state harmless from non-compliance with federal requirements described in section 466(a)(7) of the Social Security Act until the first business day following the end of the State’s Emergency Declaration ordered by the Governor.
Citation: §466(c) of the Social Security Act

Requirements:  (c) Expedited Procedures.— The procedures specified in this subsection are the following:  (1) Administrative action by state agency.—Procedures which give the State agency the authority to take the following actions relating to establishment of paternity or to establishment, modification, or enforcement of support orders, without the necessity of obtaining an order from any other judicial or administrative tribunal, and to recognize and enforce the authority of State agencies of other States to take the following actions: (A)  Genetic testing.—To order genetic testing for the purpose of paternity establishment as provided in section 466(a)(5).

Request: Temporarily hold the state harmless from non-compliance with federal requirements described in section 466(c) of the Social Security Act until the first business day following the end of the State’s Emergency Declaration ordered by the Governor. 

***End
It is important to note that New Hampshire continues to take action to regain compliance with all federal requirements identified in this request in their regular form as soon as possible.  We would be more than happy to inform OCSE of compliance for any requirements that resume prior to the end of the State’s Emergency Declaration.  If you should have any questions regarding this request, please contact me at 603-573-6311.  Thank you for your consideration and the opportunity to submit this request.  
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Very truly yours, 









Karen E. Hebert, IV-D Director









Bureau of Child Support Services 









Karen.hebert@dhhs.nh.gov 









603-573-6311 (m)









603-223-4822 (o) 

cc:  Christine Santaniello, Director

        Division of Economic and Housing Stability 

The Department of Health and Human Services’ Mission is to join communities and families

in providing opportunities for citizens to achieve health and independence.
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